
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR        
AT TEZPUR 

 
PRESENT : Sri P. C. Kalita, 
    Assistant Sessions Judge,      
   Sonitpur, Tezpur. 
 
 

SESSIONS CASE NO. 229 OF 2013 
GR Case No. 1640/ 2013 

Under Section 376 /511 of Indian Panel Code 
 
 State of Assam     
 

–Versus – 
 

Sri Dular Daimary @ Dulut 
Son of Sri Poken Daimary 
Resident of Senga-ali 
PS –  Thelamara 
Dist – Sonitpur, Assam  …….   Accused Person 

        
 

ADVOCATES APPEARED 
 
 
For the State     :  Sri Mahendra Bora,  
        Additional Public Prosecutor 
 
For the accused person  :  Sri Prayag Sarma 
   Advocate 
 
Date of evidence    : 02– 01– 2014, 22– 01– 2014 

02– 05– 2014, 07– 08– 2014  &   
      28– 05– 2015 
   
Date of Argument    : 15-06-2015 
 
Date of Judgment    :  29-06-2015 

 
 

J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that prosecutrix lodged 

an ejahar in the Thelamara PS alleging that on 08-07-2013, at night hours, the 

accused person Dular Daimary @ Dulut, taking advantage of absence of her 

husband, trespassed into her house by breaking open the wall and touched on 
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her body intending to outrage her modesty. She made hue and cry, then the 

accused person fled away.   

 

2.  On the basis of the aforesaid ejahar, the Officer-in-Charge of 

Thelamara PS registered a case, being Thelamara PS Case No.87/13, u/s 

376/511 IPC, conducted investigation and thereupon laid charge-sheet u/s 

376/511 of IPC against the accused person.     

 

 3.  After appearance of the accused, the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charge was framed against 

the accused under Section 376/511 of IPC. Then the contents of charge was read 

over and explained to the accused, to which he pleaded not guilty and claimed to 

be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 5 (five) PWs, including the informant –cum-victim. Then the accused 

has been examined u/s 313 CrPC. The pleas of the accused are of total denial 

and he has declined to adduce any defence evidence.   

 

5.    Point for determination : 

 

Whether the accused person, 08-07-2013, at night at 

village Simoluguri, under Thelamara PS, attempting to commit 

the offence of rape on the victim and in such attempt the 

accused certain act and thereby committed an offence u/s 376 of 

IPC  ? 

  

 

 

 



 

 

3 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, the prosecutrix, stated that she knowS the accused Dular 

Daimary. One day, about five months ago, at 12 O‟clock (at night) she along 

with her 5 year old child was sleeping at home. Her husband was not at home. 

The accused person, by breaking open the wall of the house, entered into her 

room and touched on her hands and body. The accused person made attempt to 

rape her. Then, she taking a „dao‟ made hue and cry. The accused person 

immediately left the place. There was a lamp lighting in the room and in the light 

of the lamp, she could recognize the accused person. The accused person 

committed rape on her. On hearing her hulla, the neighbour came out and then, 

she narrated the incident to them. She then lodged the ejahar against the 

accused person. Ext.1 is the ejahar and Ext.1(1) is her signature.  

 

8.  PW-2, Biplab Acharjee, stated that he knows the accused Dulur 

Daimari and the prosecutrix (PW-1). One day, about 3/4 months ago, the 

incident took place at the house of the prosecutrix at night. For this incident, 

there was a meeting in the village. In the village meeting, she came to know that 

the accused person entered into the house of the prosecutrix at night by 

breaking open the wall, intending to commit bad acts on the victim.  

 

9.  PW-3, Aman Basumatary, VDP Secretary, stated that he knows 

both the parties of this case. One day, about one year ago, the accused person 

entered into the house of the prosecutrix by braking open the wall. The 

prosecutrix told him that she could know the accused person in the light of the 

lamp. She then went to the house of the informant and saw the back side wall of 

the house in broken condition. The accused person before the village mel, 

confessed his guilt.   
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10.  PW-4, Kamala Basumatary stated that he knows both the parties 

of this case. One day, one year back, he came to know from the police that the 

accused person entered into the house of the prosecutrix by breaking open the 

wall. His house is at a distance of 2 furlong from the place of occurrence.  

 

11.  PW-5, Golok Ch. Das, (IO) stated that on 10-07-2013, he was 

serving as ASI at Thelamara PS. On that day, O/C, Thelamara PS registered a 

case, lodged by the prosecutrix, and endorsed upon him for preliminary 

investigation. The informant, being available at the police station, he recorded 

her statement and thereafter, sent her for medical examination. On the same 

day, he visited the place of occurrence, drew a sketch map of the place of 

occurrence and recorded the statements of the witnesses. He also arrested the 

accused person. Also recorded the statements of the prosecutrix. The victim girl 

being declined in recording her statement in the Court, he could not record her 

statement. After completion of preliminary investigation, he handed over the 

case diary to the O/C, Thelamara PS. Ext.2 is the sketch map of the place of 

occurrence and Ext.2(1) is his signature. The O/C, Thelamara PS finally 

submitted charge-sheet u/s 376/511 of IPC against the accused Dular Daimary. 

Ext. 3 is the charge-sheet, and Ext. 3(1) is the signature of jalaluddin Ahmed, 

the then O/C, Thelamara PS, which he knew in connection with his service.  

  

Legal position :  

 

12.  Attempt to Rape ( u/s 376 / 511 IPC) 

 

   Section 375 IPC defines „rape‟ as under : 

   

  S. 375. A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  
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  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  

  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  

 

  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, the prosecution must prove 

the following essentials :  

 

   (1) he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be irrelevant, 

except when the victim is his wife ; if the victim not united by wedlock with 

accused be sixteen or above, the Court is to find on evidence that there was no 

willing participation or active consent on the part of the victim woman.    

 

13.  It may be mentioned that in the instant case, the Medical Officer 

Dr. Pranjal Borah, was not examined on the ground that the Medical Officer 

found no physical injury / wound on the person of the prosecutrix.  

 

  There is no eye witness to see the occurrence.  

 

  PW-1, the prosecutrix, is the prime witness in the present case. 

Her deposition is that one day, about five months ago, at about 12 O‟clock, (at 
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night), she was sleeping alone at home and at that time, the accused person by 

breaking open the wall of the house, entered into her room and thereafter, 

touched in her hands and on the body. The accused person, thus, made attempt 

to commit rape on her. Later on, she stated that the accused person committed 

rape on her. Thus, it appears that the prosecutrix herself made contradictory 

statements on this vital point. So, the two different statements of the 

prosecutrix, i.e. first made attempt to commit rape and secondly,  committing of 

rape, does not inspire confidence and found not trustworthy.  

 

  PW-2 is a hearsay witness. He heard that accused entered into the 

house of the informant by breaking open the door with intent to commit bad acts 

on the victim.  

 

  PW-3, VDP Secretary, though not an eye witness of the scene of 

occurrence, but he hared about the incident immediately after the incident from 

the victim. On hearing about the incident, he went to the house of the informant  

and saw the back side wall of the house of the informant in broken condition. 

The accused person confessed before the public to have committed the offence.  

 

House trespass :  

 

14. Here, in the present case, the evidence of the prosecutrix ( PW-1) prime 

witness, clearly shows that on the night of occurrence, at about 12 O‟clock, the 

accused person by breaking open the wall of the house of the prosecutrix, 

entered into her house with intent to commit bad acts with her (prosecutrix).  

 

   PW-2 is not an eye witness, but he heard that the accused person 

by breaking open the wall of the house of the prosecutrix, entered into her 

house (prosecutrix).  

 

  PW-4 (a hostile witness ) in his hostile portion, has fully supported 

the aforesaid testimony of PW-1. This PW-4 clearly stated that on the night of 
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occurrence immediately after the incident, he rushed to the house of the 

prosecutrix and saw the wall of the house of the informant in broken condition.  

 

15.   Outraging modesty of woman :  

 

  According to the prosecutrix (PW-1), on the night of occurrence, 

at about 12 O‟clock, the accused person by breaking open the wall of her house, 

entered into the house and thereafter, touched in her hands and on the body. 

This act on the part of the accused would certainly constitute the ingredients of 

section 354 IPC. It is also proved that the accused used criminal force with guilty 

mind to outrage the modesty of the prosecutrix. In AIR 2005 SC 3104, the 

Hon‟ble Apex Court observed as follows :  

 

   “ The accused being a police officer of the highest rank 

should have been exceedingly careful and failure to do so and by 

touching the body of the complainant with culpable intention he 

committed the offence punishable under Section 354 and 509 

IPC. “ 

 

   There is no eye witness to see the occurrence, but PW-3 ( VDP 

secretary) heard that the accused person confessed before the village mel to 

have committed bad acts on the prosecutrix.  

 

  PW-4, a hostile witness, in his hostile portion, has supported the 

prosecution version. This witness clearly stated that the accused person by 

breaking open the door, entered into the house of the prosecutrix and thereafter 

touched on the body of the prosecutrix.  

 

  All the witnesses are subjected to grilling cross-examination by the 

defence, but the material portion of their evidence remained intact.  

 

16.    In view of the above discussions and considering all aspects, I hold 

that the prosecution has failed to prove the case u/s 376 / 511 IPC against the 
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accused person, beyond all reasonable doubt, but, there are sufficient evidence to 

hold the accused person guilty u/s 448/354 IPC. Hence, I convict the accused u/s 

448/354 IPC and acquit him from the charge of offence u/s 376/511 IPC.  

 

   Considering the gravity of the offence, it is held that the accused is 

not entitled to get the benefit of the provisions of law.  

 

   I have heard the accused /convict on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused/convict submits that he is a 

daily labourer by occupation and he has his old father to look after him. So, he prays 

to treat him leniently.  

 

   However, considering the facts and circumstances of the case and 

also considering the circumstances of the accused/convict, I sentence the accused / 

convict to suffer SI for 2 (two) months u/s 448 IPC and to suffer SI for 1 (one) year 

u/s 354 IPC. 

 

  Both the terms of imprisonment shall run concurrently.  

 

  The period of detention already undergone by the accused shall stand 

set off in view of the provisions of section 428 CrPC.  

 

   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  

 

 

17.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  
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18.    The case is disposed of accordingly.  

 

           Given under my hand and seal of this Court on this day, the 29th 

day of June, 2015.  

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

Dictated and corrected by me. 
 
 
  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 
 

 
Dictation taken and  
transcribed by me : 
    
    

(J. K Muru) 
Steno. 
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A  P  P   E   N  D   I   X 

 

Prosecution witnesses : 

 

PW-1     :   the victim girl 

 PW-2     :   Sri Biplab Acharjee 

PW-3     :   Sri Aman Basumatary 

 PW-4     :   Sri Kamala Basumatary 

PW-5     :   Sri Golok Ch. Das, IO 

  

Defence Witness    : Nil  

Court Witness     : Nil  

 Prosecution Exhibits    :   

   

  Ext.1    :   Ejahar 

  Ext.2    :   Sketch Map 

Ext.3   :   Charge-sheet 

Material  Exhibits    : Nil 

Defence Exhibit    : Nil 

Court Exhibit     : Nil 

Exhibit produced by witness   :  Nil 

 

           (P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 

 

**** 


